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California: Proposed Amendments to Sourcing Regulation Would Adopt MTC 
Changes 
 
The California Franchise Tax Board has proposed to amend a regulation addressing the sourcing 
rules for sales of other than tangible personal property.  Under California law, receipts from sales 
of other than tangible personal property are sourced to the state if the income-producing activities 
that gave rise to the receipts are performed in California or a greater proportion of the income-
producing activities are performed in California, based on costs of performance.  If adopted, Cal. 
Code Regs. tit. 18, § 25136 would be revised to conform to changes made in 2006 to the 
Multistate Tax Commission’s model rule for sourcing sales of other than tangible personal 
property.  As such, activities performed by an agent or independent contractor on behalf of a 
taxpayer would be treated similarly to activities performed directly by the taxpayer and would be 
included in determining the income producing activity and costs of performance.  Currently, the 
income producing activity test takes into account only activities directly engaged in by the 
taxpayer in the regular course of its trade or business and does not include transactions and 
activities performed on behalf of a taxpayer, such as those performed by an independent 
contractor.  Please stay tuned to TWIST for future updates on the proposed regulation, which will 
be discussed at an interested parties meeting held on January 13, 2010. 
 
 
 
 
ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY KPMG TO BE 
USED, AND CANNOT BE USED, BY A CLIENT OR ANY OTHER PERSON OR ENTITY FOR THE 
PURPOSE OF (i) AVOIDING PENALTIES THAT MAY BE IMPOSED ON ANY TAXPAYER OR (ii) 
PROMOTING, MARKETING OR RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED 
HEREIN. 
 
Our advice is based on the facts as stated and on authorities that are subject to change, retroactively and/or 
prospectively. The advice or other information in this document was prepared for the sole benefit of KPMG’s client and 
may not be relied upon by any other person or organization. KPMG accepts no responsibility or liability in respect of this 
document to any person or organization other than KPMG’s client. 
 
The information contained herein is of a general nature and is not intended to address the circumstances of any particular 
individual or entity. Although we endeavour to provide accurate and timely information, there can be no guarantee that 
such information is accurate as of the date it is received or that it will continue to be accurate in the future. No one should 
act upon such information without appropriate professional advice after a thorough examination of the particular situation. 
 
© 2009 KPMG LLP, a U.S. limited liability partnership and a member firm of the KPMG network of independent member 
firms affiliated with KPMG International, a Swiss cooperative. All rights reserved. 
 
KPMG and the KPMG logo are registered trademarks of KPMG International, a Swiss cooperative.   


